have done. An ordinary prudent person does not drive the wrong way on a oneway street; provide a ladder for a builder which the lender knows has hidden broken rungs; or leave a large potted plant on the window sill of an apartment building, where it can be knocked or blown down and injure a pedestrian . Malpractice is professional misconduct, improper discharge of professional duties, or the failure to meet the "standard of care" of a professional which results in harm to another. The definition distinguishes between a professional act and a personal act.
In order for the plaintiff/employee to be successful in a malpractice suit he must be able to show that a DUTY was owed by the professional; that there was a BREACH of that duty; that the breach was the PROXIMATE CAUSE of the injury; and that the plaintiff suffered HARM as a result of the breach. These elements are frequently referred to as the "4-Ds": Duty; Dereliction; Direct causation; and Damages. If the plaintiff is unable to sustain a burden of proof sufficient to support each of these elements of negligence the suit will fail. In the context of the duty owed the fundamental legal principle is that individuals are required to use ordinary care to prevent others being injured as a result of their conduct.
The first two elements (duty and breach) have a direct correlation to the STANDARD OF CARE requirement of a negligence suit. Standard of care is defined as: those acts performed or omitted that an ordinary prudent person would have done or not done. A measure against which the defendant's malpractice conduct is compared. The definition embodies two concepts. First, it includes acts of omission and acts of commission. Thus, when a patient comes to the dispensary complaining of chest pain there is a legal requirement than an assessment be done and a professional judgment rendered. A failure to do any assessment or doing it in a careless way will result in liability in the event of harm. The second concept is a legal yardstick against which the defendant's acts are measured. While the facts of each case may be dramatically different, the means of measuring the nurse's misconduct is quite consistent. The courts rarely impose a standard which is higher than that which is set out by the professional (ordinary care rule) . In rare instances, the court has ruled that a professional standard was so lacking in fundamental fairness that a standard higher than that which was cited by a professional group should be imposed. The leading case illustrating this involved a failure to test for glaucoma in a patient who was seen over a long period of time for contact lens fitting . 2 (The Wash· ington State Supreme Court held, as a matter of law, that the physicians were liable as reasonable prudence required glaucoma testing even though the professional standards indicated that it need not be done in patients under 40 years of age. The court said that the test was inexpensive, diagnostic of glaucoma, and the prognosis was favorable if the condition was detected early.
See also, Gates v. Jensen, 595 P. 2nd 919 (WA. 1979), where liability was found because of a failure to dilate the pupils for better visualization and failure to do a visual field examination in a 55-year-old borderline patient.)
There are a number of means whereby the applicable standard is identified for the jury, chief of which is the expert witness. It is generally conceded that a lay jury lacks the knowledge and experience to render a verdict against a physician or nurse for malpractice. The qualified expert who possesses the skill and knowledge of the defendant is in a position to guide the jury in their decision for or against the plaintiff. In some instances, an expert is not needed to establish the applicable standard of care. For example, where a dentist drops an instrument down the patient's throat while examining his teeth or where nurses leave the bed rails in a down position where the patient is blind and sedated. At one time physicians were utilized to establish a nursing standard, but this is changing because of the skill and knowledge which is unique to the nursing discipline. The law does, of course, recognize overlapping functions of physicians and nurses. In a 1980 Georgia case a nurse who had started more than 2,000 IVs was allowed to testifyas an expert in a suit against a physician where it was alleged that the needle for the withdrawal of blood was unstenle.s
Other means of establishing the standard of care include: job descriptions, position statements published by recognized authorities such as the ANA, instructions sheets, professional literature, standards developed by generic or specialized nursing groups, the state nursing practice statute, applicable rules and regulations, and institutional policies and protocols. Because of the importance of institutional policies in litigation it is worth deviating a bit to high-light some points. There should be a formal policy indicating how frequently institutional policies should be reviewed and updated. It is sometimes imprudent to establish practice criteria (standards) which are too high and may be unattainable, all in the name of "excellence of nursing care." The task of establishing and formalizing patient care protocols should be undertaken with seriousness of purpose so that they will not serve to haunt the nurse in litigation at a later time. This is not to say that accepted and recognized standards should not be developed, but caution should be taken in their development. They should be based upon the uniqueness of the particular occupational health setting and reflect wisdom as evidenced by research findings and current scientific knowledge. There should be collaboration among the developers.
SIGNIFICANCE OF AGENCY RELATIONSHIP
The relationship between a nurse working in an occupational setting to her employer is recognized as an agency relationship. That is where the nurse acts on behalf of the employer and, as such, the relationship is generally one of employee/employer. In unique circumstances the nurse may be an independent contractor. A nurse who does consulting work for the employer is an independent contractor. A nurse who does consulting work for the employer is an independent contractor and, as such, the employer is not liable for the nurse's negligent conduct. The critical question in determining what type of relationship existed is whether the employer had the right to control the nurses actions. Where a right is established the court will find an employee/employer relationship. In such a relationship the employer will be held vicariously liable for the negligent acts of the nurse. However, in order for the doctrine to be applicable it must be shown that the nurse was acting within the scope of the authority given by the employer. This doctrine is illustrated by another legal doctrine, respondeat superior which translates into "let the master answer." Ordinarily the employing agency is named as the defendant in a suit or hearing when the nurse has done an alleged negligent act. The nurse may also be named individually in a suit, which means that the nurse must actively defend the suit. An employer may be sued in negligence where it is shown he was negligent in hiring an incompetent independent contractor. Generally this means that the employer failed to determine that the independent contractor had the qualifications for the job.
POTENTIAL FOR LIABILITY
The nurse practicing in an occupational setting is as liable for her negligent acts as a nurse practicing in an episodic setting. In addition, the nurse practicing in an occupational setting functions more independently than many nurses by virtue of the fact that a physician is not immediately available. Another important fact is that beyond the basic knowledge and skill needed of all occupational health nurses is that which is unique to the particular work setting.
PRE-EMPLOYMENT AND PERIODIC PHYSICAL EXAMINATIONS: Prior to the nurse practitioner movement nurses were only incidentally involved in conducting pre-employment physical examinations. Now nurse practitioners are employed by major business concerns. There is sufficient case law involving employment examinations by both independent and employee/physicians to provide guidance to nurse practitioners. Negligence on the part of the nurse may be associated with the examination itself, a failure to advise the employee or individual seeking employment of serious findings, or problems associated with record keeping procedure. In James v. U.S. 4 the court found the government (under the federal Tort Claims Act) liable where pre-employment x-rays revealed a suspicious mass and the radiologist had advised follow-up in his report forwarded to the dispensary. However, the x-rays were filed without being reviewed by the plant physician. The man was hired and continued to work until his symptoms surfaced and his chest tumor had progressed to an inoperable stage.
In Coffee v. McDonnell Douglas Cor-
Occupational Health Nursing, January 1984 29 porstion» a pre-employment physical examination indicated an unusually high sedimentation rate but the report was filed without being seen by a physician. The court held that although there was no duty to discover a disease, there was a duty to conduct the examination in a competent manner (with due care). The filing of the lab report constituted lack of due care and liability was found. In Betesh v. U.S.6 liability was found against the government when it rejected an army volunteer because of abnormal leg x-ray findings. However, it failed to disclose to the individual the reason for the rejection. In fact, six months later the reason for the rejection came to his attention and he sought medical attention. He was diagnosed as having Hodgkin's disease.
ACTIONS FOR FRAUD AND DE-CEIT:
In a suit against General Motors? the plaintiff alleged that the dispensary nurse issued him a medication which she represented was for treatment of a back injury.The case is particularly interesting because the nurse was named individually in the suit and the allegations were somewhat unique. The man had sustained a job-related injury which was diagnosed at the dispensary as a contusion of the lumbar area. He was initially given a muscle relaxant, but on a follow-up visit the nurse gave him placebo pills representing that it was an analgesic. When he discovered the deception he brought suit for his pain and suffering and punitive damages against the plant for $50,000 and for $1,000 against the nurse. He stated that he would not have taken the pill if he had known that it had no pharmaceutical value. Both a trial court and an appeals court denied recovery.
The court said that the fact that the employee suffered back pain and muscle spasms did not establish any harm resulting from the employer's actions. Further, it held that the placebos did not worsen his back injury and it did not cause any new injuries. In essence, the court was saying that the plaintiff failed to establish that he suffered any damages which would be amenable to legal redress. The court further commented that in particular cases the prescribing of placebos is a recognized form of medical treatment, and it found 30 no impropriety in prescribing placebos on the occasions when the employee received them from the plant nurse. However, it is worth noting that there are a number of articles written on the ethics of placebos, and if a court were to hear this case today it might not contain such a cursory discussion of the use of placebos.e.e It is not inconceivable that under the proper factual situation the use of placebos may constitute a deception recognized in law.
NEGLIGENT NURSING CARE CON-STITUTES ACCIDENT WITHIN THE WORKERS' COMPENSATION ACT: In 1971 a California court held that the Workers' Compensation Act provided the exclusive remedy.10 The wife brought a civil negligence suit against the company and the plant nurse for the wrongful death of her husband. She unsuccessfully argued that when the alleged negligence occurred her husband was not working and the care rendered was of a personal nature. The facts of the case are that the decedent went to the dispensary immediately upon his arrival at work and was seen by the nurse. He left and went to his work area. A short time later a co-worker called the dispensary and reported that he was bringing the man back as he was in distress. After examining the man the nurse instructed him to lie down to rest. He died a half hour later. He was then transported via ambulance to a local hospital and was dead on arrival. In holding that the Compensation Act precluded a civil suit, the court said that the plant maintained the emergency aid station for the welfare and convenience of the employee and any injury attached to care arose out of and in the course of employment. Because the legal issue was the exclusive remedy of the Act, the legal opinion did not provide sufficient factual information regarding the care provided by the nurse. However, there is extensive case law on nursing negligence dealing with incompetency in rendering care. The law holds that where a patient was not assessed in a competent manner or where inappropriate nursing action was taken, liability will lie against the nurse. Where an individual has lost a reasonable chance to survive because of inaction, even when the delay is of short duration, negligence will be found.
The burden would be on the party bringing the suit to present favorable statistics.
HEALTH COUNSELING AND PA-TIENT TEACHING: With the advent of the patient's rights and consumer movement all health care professionals owe a duty to do patient teaching. Although this duty always existed this public mindset places a greater emphasis on teaching and counseling. The occupational health nurse perhaps does more than a lion's share of health counseling with employees. Counseling of drug and alcohol addiction, as well as "stress management" programs have been developed for employees. Such programs have provided a needed service to the workforce, however they also expose the nurse to increased liability. Every nurse who counsels an employee who confides that family or job stress has caused him to act out dangerously with family members needs to be on notice of mandatory child abuse and neglect reporting statutes. A number of states have enacted such statutes setting out the class of individuals who must report. Frequently there is a fine levied for failure to report. In addition, some states have elderly and spousal abuse laws of which nurses need to be aware.
Since the 1976 Tarasoff case in California the law has recognized a duty to warn third parties of threats made against them." In that case a student at a university had stated that he intended to harm a young woman. He voiced an intent to school counselors who failed to act upon it. Subsequently he killed the woman and the university and other individuals were found liable.
In a more recent case, liability was found against a private mental health facility for its failure to prevent a patient from harming his wife and her lover in view of the fact that he had expressed a likelihood for harming them. 12 The husband was allowed to leave the facility and he bought a gun. Liability was based on the fact that the facility through its physicians had "control" over him and reasonable care required that the physician take measures to reasonably prevent him from harming another.
The potential for liability for failing to teach a patient essential drug information is real although there is little litigation in this area. A Workers' Compensation case which arose in 1954 in South Carolina illustrates the need to provide necessary lnstructions.te The legal issue was whether the injury arose out of and in the course of his employment. The court held that it did. The employee had suffered a minor scalp laceration on the job. He was treated by a physician who stitched his wound and gave him a prescription for Nembutal. He gave no instructions except, "take when necessary for pain." There was evidence that he took two capsules and after leaving work he was killed while driving his automobile to his home. In addition to prescribing a sedative instead of an analgesic (the physician was not authorized to prescribe controlled substances), the physician had not informed the patient that he should only take a single capsule or the side effects of the drug.
Whether the teaching is associated with prescriptions or other drugs dispensed by the nurse, there should be incidental teaching and specific instructions if the drug or employee's situation indicate that such teaching is in order. Written instructions which are provided should be reviewed frequently and modified for individual employee needs. It goes without saying that a recent drug history should be obtained from the patient, including any known allergies.
NURSING JUDGMENT
There are a significant number of cases involving medical malpractice where the issue was whether the physician employed "good" judgment in diagnosing or treating a patient. The law has long recognized the defense theory of "error of judgment." Interestingly, this theory has been cited in cases involving alleged nursing negligence. 14 In a New York case against a hospital for a failure to diagnose a myocardial infarction the court held, "Doctors are not liable for mistakes in professional judgment, provided they do what they think best after careful examination."15 The decedent was diagnosed in the hospital emergency room as having gastroenteritis and died as he was leaving the hospital parking lot after discharge. No liability was found "for a mere error in judgment."
The frequently cited Cooper case 16 is a good example of deviation from accepted and recognized nursing practice. In 1951 the plaintiff, an employee with the defendant company, suffered a puncture wound in his forehead when a co-worker let a piece of metal fly from his hand. The injured employee went to the First Aid Room and was treated by a nurse. She did not inspect the wound to any degree, and failed to probe it as good nursing practice dictated when examining a wound caused by a foreign object. The nurse admitted at the trial that it was her duty to refer any condition or injury she could not manage to a doctor for diagnosis. She was familiar with the standard that probing should be done in these types of injuries.
She applied Mercurochrome to the wound and placed a bandage on it, all while the employee was in a standing position. There is no indication that she inspected the wound with proper lighting. The employee returned the following two days as requested, but nothing different was done. Ordinarily this type of wound would heal in several days. The wound appeared to close up but remained a vivid red until after subsequent surgery. The employee continually inquired about the wound which became puffy and raised in a few months. Each time the nurse reassured him that if it wasn't healing she would have to do something. Finally, after 10 months he asked her to send him to a doctor. When excised tissue was examined it revealed a basal-cell carcinoma which ultimately required grafting. There was evidence that there was a nexus between the cancer and the nurse's negligence. The jury concluded that the nurse failed to meet the standard of care in two aspects, first, by failing to probe the wound for foreign matter, and second, by delaying in referring the employee to a physician.
The Cooper case illustrates a failure in professional judgment. In matters of professional judgment the law has identified two concepts. First, that the nurse possess the required knowledge and skill as possessed by the average nurse working in the same or similar practice setting, and, second, to act upon that CUSHING knowledge and skill in a reasonable manner. A nurse must know how to assess a patient and implement nursing measures reasonably calculated to manage the patient problem.
In an early 80s case the next of kin of a 22-year-old man sued a meat packing company for the negligence of its nurse. The decedent went to the dispensary complaining of feeling ill and the nurse allegedly sent him back into a refrigerated area. He returned to the dispensary,was sent home with a temperature of 102 0 F and died a few hours later.
A Pennsylvania Workers' Compensation case held that negligence on the part of the dispensary nurse in failing to provide proper medical care constituted an "accident" within the meaning of the Act. 17 In light of the facts, it is difficult to understand why the Compensation Board determined that proper care was given to the decedent. The legal opinion dealt with the issue of whether the registered nurse had authority to make a medical diagnosis and base his care on that diagnosis.
The decedent was 45 years old and had worked only 15 minutes into the afternoon shift. He had been doing lighter work than usual when he told a co-worker that he was feeling ill. At that time he complained of pain in his chest and difficulty breathing. The record revealed that he presented with symptoms of abdominal and chest pains, nausea, vomiting and diarrhea, perspiration, and chills. He informed the nurse that he had recently been under a physician's care for a virus. The nurse put him on a dispensary cot where he remained for an hour and a half. He received little attention during this time.
Although a hospital was within five minutes of the plant he was not taken there and no physician was notified of his complaints. When his co-worker visited him two hours later his condition had deteriorated significantly. By this time he had to splint his chest to ease the pain, was vomiting and perspiring heavily.The co-worker was so concerned about his welfare that he telephoned the man's wife and told her to have a physician there because he was very sick. He walked fifty yards to get into a cab. During the ride the man became unconscious and gasped for air, whereupon the cab driver took him to a hospital where he was pronounced dead on arrival. His death was attributed to a coronary occlusion.
The court held that failure on the part of the nurse to recognize that the man was getting worse was "gross incompetence." The fact that a layman, his coworker, knew that a doctor was needed, but the nurse did not, was not lost on the jury. The nurse's imprudent act in sending the man home in a cab instead of to the hospital in an ambulance with oxygen was not the action of a reasonably prudent nurse. The nurse testified that he relied upon the man's history of a virus, thus the testimony dealing with a medical diagnosis. A review of the dispensary records gives evidence of a lack of any care.
Recent case law has held that when a nurse, qualified by education and experience as a nurse practitioner undertakes to establish a medical diagnosis, the standard of care which will be applied is that of a physician. 18 The ruling is based upon the belief that the patient should be protected, and the individual providing the medical care should be accountable for that care even though not a physician. In the California case a nurse assessed a patient who came to the clinic with chest pains. She gave him a prescription for relief of muscle spasms. She did not do an EKG. The man returned to the clinic later that night and was seen by a physician who did an EKG and diagnosed a heart attack. It is expected that other jurisdictions will adopt the same reasoning when confronted with the nurse practitioner and medical diagnosis issue.
Nurses who practice in an occupational health care setting should follow the nursing negligence caselaw because of the overlapping of functions. There is not a law for nurses practicing in occupational health and another set of laws applicable to all others. There are lessons to be learned from a review of many of the cases.
